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WHAT IS 
MALINGERING?
NON-CONTENT BASED INVALID RESPONDING | UNDER-
REPORTING | OVER-REPORTING| DSM-5 MALINGERING | 
MALINGERING TYPES

9

RESPONSE STYLES
• What type of approach did the evaluee use when 
responding to interview and test questions?

• How might the accuracy of their responses be 
negatively impacted by this approach? 

10
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CASE EXAMPLE #1
Your client immigrated from Mexico 
at the age of 17. Upon first meeting 
with him, you notice he has a strong 
Mexican accent and takes long 
pauses while forming his sentences. 

What are your concerns about the 
accuracy of the information he is 
providing you?

11

CASE EXAMPLE #2
Your are meeting with an elderly 
client. He speaks slowly and has 
trouble finding his words. When 
asked, he says he does not remember 
his contact information. 

What are your concerns about the 
accuracy of the information he is 
providing you?

12



6/28/2021

7

CASE EXAMPLE #3
Before meeting with your client, you 
learn that you are the third attorney 
assigned to him. One attorney 
withdrew from the case and another 
was “fired” by the client. When 
meeting him, he sits back with his 
arms crossed and provides mostly 
one-word answers. 

What are your concerns about the 
accuracy of the information he is 
providing you?

13

RESPONSE STYLES
• Non-content based invalid responding1: Occurs when 
an evaluee responds to interviewer or test questions 
without fully considering the content of the question

14

Language 
Differences

Cognitive 
Problems Uncooperative

Reading 
Limitations Carelessness
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CASE EXAMPLE #4
You tell your client that it is important 
for him to tell you the truth about 
what really happened during a series 
of alleged crimes. Despite strong 
evidence, he denies any wrongdoing 
whatsoever.

What are your concerns about the 
accuracy of the information he is 
providing you?

15

CASE EXAMPLE #5
Your client is the alleged perpetrator 
in a domestic violence incident. She 
has no history of legal problems but 
family members tell you she has 
anger and substance use problems. 
When asked, she totally denies these 
problems. 

What are your concerns about the 
accuracy of the information she is 
providing you?

16
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RESPONSE STYLES
• Under-reporting1: Occurs when an evaluee minimizes 
or denies genuine problems in response to 
interviewer or test questions

17

Intentional Unintentional

CASE EXAMPLE #7
Your client is alleged of committing 
homicide. At the beginning of his first 
meeting with you, he tells you he sees 
a pink elephant sitting in the corner of 
the room. He sings to himself—
They're coming to take me away ho-ho 
hee-hee ha-haaa! He has no history of 
mental health treatment. 

What are your concerns about the 
accuracy of the information he is 
providing you?

18
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CASE EXAMPLE #8
Your client is alleged of committing 
homicide. At the beginning of her first 
meeting with you, she cries 
uncontrollably. She begs you for help 
with how anxious she is feeling about 
her current circumstances. You ask 
her to tell you about her mental health 
problems. 

What are your concerns about the 
accuracy of the information she is 
providing you?

19

RESPONSE STYLES
• Over-reporting1: Occurs when an evaluee 
exaggerates or fabricates problems in response to 
interviewer or test questions

20

Intentional Unintentional
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RESPONSE STYLES
• Non-content based invalid responding1: An evaluee 
responds to interviewer or test questions without fully 
considering the content of the question

• Under-reporting1: An evaluee minimizes or denies 
genuine problems

• Over-reporting1: An evaluee exaggerates or 
fabricates problems

21

MALINGERING
• According to the Diagnostic and Statistical Manual of 
Mental Disorders—Fifth Edition (DSM5)2: 

The intentional production of false or grossly 
exaggerated physical or psychological symptoms, 
motivated by external incentives such as…obtaining 
financial compensation, evading criminal 
prosecution… (p. 726). 

22
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INCENTIVES
• A primary motivating factor for a behavior (e.g., over-
reporting)

23

External Internal

INCENTIVES

24

External

Internal
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Malingering

External 
Incentive

Over-
Reporting

Intentional

25

TYPES OF MALINGERING

Mental Illness

Cognitive

Medical
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HOW DO WE DETECT 
MALINGERING?

ASSESSMENT FORMAT | QUESTION TYPES

27

ASSESSMENT FORMAT

Structured 
Interview Questionnaire Cognitive 

Performance

Behavioral 
Observations

Collateral 
Information

28
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STRUCTURED INTERVIEW

29

QUESTIONNAIRE

30
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COGNITIVE 
PERFORMANCE

31

BEHAVIORAL 
OBSERVATIONS
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COLLATERAL 
INFORMATION

33

ASSESSMENT FORMAT

Structured 
Interview Questionnaire Cognitive 

Performance

Behavioral 
Observations

Collateral 
Information
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ASSESSMENT FORMAT

Structured 
Interview Questionnaire Cognitive 

Performance

Behavioral 
Observations

Collateral 
Information
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QUESTION TYPES3

Rare 
Symptoms

Symptom 
Severity

Number of 
Symptoms
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ASSESSMENT FORMAT

Structured 
Interview Questionnaire Cognitive 

Performance

Behavioral 
Observations

Collateral 
Information
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QUESTION TYPES3

Below Cutoff 
Performance

Below 
Chance 

Performance
38
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HOW DO WE 
MEASURE THE 
ACCURACY OF OUR 
METHODS?
CLASSIFICATION ACCURACY

39

THOUGHT 
EXPERIMENT
Imagine that you are fishing. You are 
throwing a large net into the water. 
You only want to catch fish that are 5 
lb or more, because you will get fined 
for catching smaller fish in your net.

40



6/28/2021

21

THOUGHT 
EXPERIMENT
The fish have different shapes. Some 
are long and heavy. Others are wide 
and light. Most are somewhere in 
between.  

41

6 lbs

4 lbs

6 lbs

4 lbs 1 lb

4 lbs

4 lbs

THOUGHT 
EXPERIMENT
You want to catch the long, heavy fish 
and the normal fish that weigh over 
five lbs. 

42

6 lbs

6 lbs
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THOUGHT 
EXPERIMENT
You don’t want to catch the wide, light 
fish or the normal fish that weigh less 
than 5 lbs. 

43

4 lbs

4 lbs 1 lb

THOUGHT 
EXPERIMENT
Your main decision is what size 
netting to use—small netting?
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THOUGHT 
EXPERIMENT
Your main decision is what size 
netting to use—medium netting?

45

THOUGHT 
EXPERIMENT
Your main decision is what size 
netting to use—large netting? 
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THOUGHT 
EXPERIMENT
If you use the small net, you will catch 
basically everything except very small 
fish. You won’t miss any large fish but 
you will also get fined for catching 
fish under the weight limit. 

47

4 lbs

4 lbs 1 lb

6 lbs

6 lbs

THOUGHT 
EXPERIMENT
If you use the medium net, you will 
lose the long, heavy fish but you will 
not get as many fines

48

4 lbs

4 lbs 1 lb

6 lbs

6 lbs
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THOUGHT 
EXPERIMENT
If you use the biggest net, you will 
miss a lot of fish, including heavy 
ones, but you will almost never get 
fined

49

4 lbs

4 lbs 1 lb

6 lbs

6 lbs

CLASSIFICATION 
ACCURACY 

Fisher(wo)man

Catch only 
Heavy Fish

Uses a net

Picks size of 
net

Psychologist

Identify only 
Malingerers

Uses a test 
score

Picks rarity 
of score

50

GOALS

TOOLS

DECISIONS

GOALS

TOOLS



6/28/2021

26

CLASSIFICATION 
ACCURACY 

51

Honest Malingering
Catch False Positive True Positive
Miss True Negative False Negative
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53

4 lbs

6 lbs

Honest

Malingering
(Net)

(Size)

Rarity

Sensitivity: True Positive Rate

Specificity: True Negative Rate

False Positive Rate: 1 - Specificity

False Negative Rate: 1 - Sensitivity

54

(Net)

(Size)

Rarity

Sensitivity: True Positive Rate

Specificity: True Negative Rate

False Positive Rate: 1 - Specificity

Positive Predictive Power: Odds of True Positive (Odds of catching 
heavy fish)

Negative Predictive Power: Odds of True Negative (Odds of missing 
light fish)

Base Rate: Percent of Malingers in a Given Situation (Percent of Fish 
that are heavy)

(Amount 
of Heavy 

Fish)

False Negative Rate: 1 - Sensitivity



6/28/2021

28

55

LESS FALSE POSITIVES, LESS TRUE POSITIVES

RARE SCORES (BIGGER NET) 

MORE TRUE POSITIVES, MORE FALSE POSITIVES

COMMON SCORES (SMALLER NET) 

MORE TRUE POSITIVES, LESS FALSE POSITIVES

HIGH BASE RATE (MORE HEAVY FISH) 

MORE FALSE POSITIVES, LESS TRUE POSITIVES

LOW BASE RATE (LESS HEAVY FISH) 

COMMON ERRORS & 
BEST PRACTICES
1. MISIDENTIFYING RESPONSE STYLE   2. INAPPROPRIATE CUTOFFS 
3.NOT CONSIDERING CONFOUNDS    4. LIMITED NUMBER OF SOURCES
5. MISSED INCENTIVES    6. USING UNESTABLISHED MEASURES

56
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MISIDENTIFYING 
RESPONSE STYLES
• Non-content based invalid responding1: An evaluee 
responds to interviewer or test questions without fully 
considering the content of the question

• Under-reporting1: An evaluee minimizes or denies 
genuine problems

• Over-reporting1: An evaluee exaggerates or 
fabricates problems

57

MISIDENTIFYING 
RESPONSE STYLES

Structured 
Interview Questionnaire Cognitive 

Performance

Behavioral 
Observations

Collateral 
Information

58
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MISIDENTIFYING 
RESPONSE STYLES

59

Rare 
Symptoms

Symptom 
Severity

Number of 
Symptoms

MISIDENTIFYING 
RESPONSE STYLES
• The MMPI-3 has True/False 
response options

• Fp (Infrequent Psychopathology) 
has 10  questions that are 
infrequently endorsed by 
psychiatric inpatients

• A score of 5 / 10 is sufficiently 
rare to suggest over-reporting

60



6/28/2021

31

CASE EXAMPLE #1
Your client immigrated from Mexico 
at the age of 17. Upon first meeting 
with him, you notice he has a strong 
Mexican accent and takes long 
pauses while forming his sentences. 

What are your concerns about the 
accuracy of the information he is 
providing you?

61

CASE EXAMPLE #2
Your are meeting with an elderly 
client. He speaks slowly and has 
trouble finding his words. When 
asked, he says he does not remember 
his contact information. 

What are your concerns about the 
accuracy of the information he is 
providing you?

62
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CASE EXAMPLE #3
Before meeting with your client, you 
learn that you are the third attorney 
assigned to him. One attorney 
withdrew from the case and another 
was “fired” by the client. When 
meeting him, he sits back with his 
arms crossed and provides mostly 
one-word answers. 

What are your concerns about the 
accuracy of the information he is 
providing you?

63

MISIDENTIFYING 
RESPONSE STYLES
• The MMPI-3 has True/False 
response options

• Fp (Infrequent Psychopathology) 
has 10  questions that are 
infrequently endorsed by 
psychiatric inpatients

• A score of 5 / 10 is sufficiently 
rare to suggest over-reporting

64

How many 
questions, on 

average, would 
these people 

endorse?
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MISIDENTIFYING 
RESPONSE STYLES
• The MMPI-3 has scales that 
measure non-content based 
invalid responding that MUST 
be considered before 
interpreting over-reporting 
measures4

65

MISIDENTIFYING 
RESPONSE STYLES
• Many measures of malingering 
DO NOT have indicators of non-
content based invalid responding

• Fatigue, reading ability, 
cooperation levels, engagement, 
and language skills must be 
thoughtfully considered5
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CROSS-EXAMINATION ILLUSTRATION
Doctor, you labeled my client with malingering and used testing to support 
that opinion. Isn’t it true that if my client did not understand or engage with 
the test questions that it would be impossible to use that test to support 
malingering? Because their responses would be basically meaningless? 
[if no] Could you please read this excerpt from the widely used MMPI-3 
Interpretive Manual, which suggests otherwise? [Hand excerpt from Ref. 
4, p. 30]
[if yes] Did you make a determination about my client’s ability to 
understand and engage with the test questions? And if so, what was the 
basis for that determination? 
[if did not use testing] So you are saying that you thought it was important 
enough to use testing to identify malingering, but not to rule it out? 

67

INAPPROPRIATE CUTOFFS

68

LESS FALSE POSITIVES, LESS TRUE POSITIVES

RARE SCORES (BIGGER NET) 

MORE TRUE POSITIVES, MORE FALSE POSITIVES

COMMON SCORES (SMALLER NET) 
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CROSS-EXAMINATION ILLUSTRATION
Doctor, you opined that the person you evaluated was providing an honest 
and straightforward account of their symptoms and you used testing to 
support that conclusion. What is the false negative rate of the test-taker’s 
score on that test? 

[if unaware] So you don’t know the likelihood that your test interpretation 
is wrong? 

Wouldn’t the false negative rate decrease if you used a lower score? [If no, 
give excerpt from Ref. 6., p. 1014-15] 

Why didn’t you use a lower cutoff? 

69

CROSS-EXAMINATION ILLUSTRATION
Doctor, you opined that the person you evaluated was exaggerating their 
symptoms and you used testing to support that conclusion. What is the 
false positive rate of the test-taker’s score on that test? 

[if unaware] So you don’t know the likelihood that your test interpretation 
is wrong? 

Wouldn’t the false positive rate decrease if you used a higher score? [If no, 
give excerpt from Ref. 6., p. 1014-15] 

Why didn’t you use a higher cutoff? 

70
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INAPPROPRIATE CUTOFFS

71

MORE TRUE POSITIVES, LESS FALSE POSITIVES

HIGH BASE RATE (MORE HEAVY FISH) 

MORE FALSE POSITIVES, LESS TRUE POSITIVES

LOW BASE RATE (LESS HEAVY FISH) 

CROSS-EXAMINATION ILLUSTRATION
Doctor, you opined that the person you evaluated was 
exaggerating their symptoms. You used testing to support that 
opinion. What is the base rate of malingering, in other words the 
typical percentage of people who are malingering in situations 
like this? 
[if unknown] Doctor, did you not know that the accuracy of your 
test is heavily influenced by base rate? [hand Ref. 6, p. 1017]
[if base rate <20%] Isn’t it true that your test finding is likely to 
be a false positive in situations where few people malinger? 
Because the deck is stacked against the test finding, so to 
speak. 

72
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CROSS-EXAMINATION ILLUSTRATION
Doctor, you opined that the person you evaluated was providing 
an honest account of their symptoms. You used testing to 
support that opinion. What is the base rate of malingering, in 
other words the typical percentage of people who are 
malingering in situations like this? 
[if unknown] Doctor, did you not know that the accuracy of your 
test is heavily influenced by base rate? [hand Ref. 6, p. 1017]
[if base rate >80%] Isn’t it true that your test finding is likely to 
be a false negative in situations where many people malinger? 
Because the deck is stacked against the test finding, so to 
speak. 

73

NOT CONSIDERING 
CONFOUNDS
• A confound occurs when two characteristics are so 
similar that it is hard to differentiate which of the two 
is present

74
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NOT CONSIDERING 
CONFOUNDS

Structured 
Interview Questionnaire Cognitive 

Performance

Behavioral 
Observations

Collateral 
Information

75

NOT CONSIDERING 
CONFOUNDS

76

Rare 
Symptoms

Symptom 
Severity

Number of 
Symptoms
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NOT CONSIDERING 
CONFOUNDS

Rare 
Symptoms

Symptom 
Severity

Number of 
Symptoms

Malingering

?
77

NOT CONSIDERING 
CONFOUNDS
• Experts should consider all relevant causes for a high 
score on a malingering measure, including 
exaggeration as well as genuine psychological, 
medical, or cognitive problems

78
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CROSS-EXAMINATION ILLUSTRATION
Doctor, you opined that the person you evaluated was 
exaggerating their symptoms. You used testing to support that 
opinion. Isn’t it true that high scores on malingering measures 
can be due to genuine medical, mental health, or cognitive 
problems [hand excerpt from Ref. 4, p. 33]?

Did you consider that my client’s scores on the malingering 
measure may be due to his history of X? 

79

CROSS-EXAMINATION ILLUSTRATION
Doctor, you opined that the person you evaluated was being 
honest in their description of their symptoms even though they 
had some indications of malingering on testing. You attributed 
their score to genuine emotional problems rather than 
exaggeration. But isn’t it true that even mildly elevated scores 
on a malingering test could indicate still indicate malingering 
[hand excerpt from Ref. 4, p. 33]?

80
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LIMITED NUMBER OF 
SOURCES
• According to the Official Position of the Association for 

Scientific Advancement in Psychological Injury in Law on 
Assessment of Malingering (2014)8: 

Interpretations of the results of assessment measures are based 
on consideration of all the relevant reliable assessment data, and 
then considered with the full data set (e.g., from examinee 
interview, collateral sources, records). These other data sets 
might contain substantial inconsistencies or discrepancies. The 
conclusions that best fit the full data set are offered in opinions 
and testimony, independent of the desires of the referral source.

81

CROSS-EXAMINATION ILLUSTRATION
Doctor, what was the basis of your opinion on the test-taker’s 
approach to the evaluation? 

Are you familiar with the Association for Scientific 
Advancement in Psychological Injury and Law’s position on 
assessing malingering? [hand Ref. 8, p. 201]

Why did you make an opinion on this matter without adequate 
information in light of your field’s standards for assessing 
malingering? 

82
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MISSED INCENTIVES
• An incentive is a primary motivating factor for a 
behavior (e.g., over-reporting)

83

External Internal

Malingering

External 
Incentive

Over-
Reporting

Intentional
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Factitious Disorder

Internal
Incentive

Over-
Reporting

Intentional

85

?

Over-
Reporting

Intentional
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CROSS-EXAMINATION ILLUSTRATION
Doctor, you labeled my client as malingering. According to the 
DSM-5, this requires “the intentional production of false or 
grossly exaggerated physical or psychological symptoms, 
motivated by external incentives such as…obtaining financial 
compensation, evading criminal prosecution…” (p. 726). 

Did you assess my client’s incentive for engaging in the alleged 
exaggeration? 

Did you rule out factitious disorder, which can mimic 
malingering? [hand excerpt form Ref. 10, p. 43]

87

CROSS-EXAMINATION ILLUSTRATION
Doctor, you said the evaluee was exaggerating their problems as a 
“cry for help” but  was not malingering. According to the DSM-5, 
malingering is demonstrated by “the intentional production of false 
or grossly exaggerated physical or psychological symptoms, 
motivated by external incentives such as…obtaining financial 
compensation, evading criminal prosecution…” (p. 726). 
So, you agree that the evaluee intentionally exaggerated their 
problems? 
So the only difference between malingering and how you 
characterized the evaluee’s behavior was the lack of an external 
incentive, such as [the most obvious incentive]? Did you rule out this 
possible incentive. 

88
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UNESTABLISHED 
MEASURES

89

• According to the Official Position of the Association 
for Scientific Advancement in Psychological Injury in 
Law on Assessment of Malingering (2014)8: 

Only validity measures having appropriate 
psychometric properties are used, selected based on 
the characteristics of the examinee and the 
circumstance(s) for which the examinee is referred.

UNESTABLISHED 
MEASURES
• “More broadly, these findings combined with 

those of Green and colleagues (2013) indicate 
that it may be premature to replace the SIRS 
with the SIRS-2. Though only SIRS-2 protocols 
are available from the test publisher, it is 
possible to score the SIRS from the SIRS-2 
interview booklet. However, practitioners who 
use this approach may want to avoid scoring 
the new scales or filling out the new decision 
tree in an effort to minimize the potential for 
confirmation bias (i.e., choosing the 
classification that converges with one’s clinical 
judgement).” (Ref 9, p. 500)

90



6/28/2021

46

ESTABLISHED MEASURES
• MMPI
• PAI
• SIRS
• M-FAST*

• ILK

• VIP
• TOMM
• WMT
• VSVT
• CARB

91

CROSS-EXAMINATION ILLUSTRATION
Doctor, you used testing to support your opinion on how the 
evaluee approached the evaluation. This testing included the 
SIRS-2 [or another measure]. Isn’t it true that researchers have 
expressed serious concerns with the accuracy of this measure? 
[hand Ref. 9, p. 500 or another critique]

How do you respond to these concerns?

92
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COMMON ERRORS & 
BEST PRACTICES
1. MISIDENTIFYING RESPONSE STYLE   2. INAPPROPRIATE CUTOFFS 
3.NOT CONSIDERING CONFOUNDS    4. LIMITED NUMBER OF SOURCES
5. MISSED INCENTIVES    6. USING UNESTABLISHED MEASURES
7. MISUNDERSTANDING OF EVALUEE MOTIVES & BIAS

BONUS CONTENT!

B1

GETTING MAD
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TAKING IT PERSONAL

B2

MODELS OF WHY PEOPLE 
MALINGERB1
• Criminological: Malingering is an antisocial act 
committed by antisocial/psychopathic people

• Adaptational: Malingering results from a logical cost-
benefit analysis in an adversarial situation

B3
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EXAMPLE: JODY ARIAS

B4

CROSS-EXAMINATION ILLUSTRATION
Doctor, you said my client was malingering. Could you please 
explain to the Court the adaptational model of motivation for 
malingering? 

[if unknown, hand Ref B1, p. 543]

Were you aware that not using the adaptational model could 
bias your decisions about malingering because you are 
assuming that people who exaggerate are totally dishonest and 
bad people? [Hand Ref B1, p. 544]

B5
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CROSS-EXAMINATION ILLUSTRATION
Doctor, you said the person you evaluated was not malingering. 
Could you please explain to the Court the adaptational model of 
motivation for malingering? 

[if unknown, hand Ref B1, p. 543]

Were you aware that not using the adaptational model could 
bias your decisions about malingering because you are 
assuming that only people with criminal records malinger 
problems? [Hand Ref B1, p. 544]

B6

CONCLUSION

SUMMARY | RECOMMENDATIONS

100
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SUMMARY
• Malingering is intentional exaggeration or fabrication 
motivated by external incentives 

• Classification accuracy is the primary statistic for 
evaluating the effectiveness of malingering tests
• False positives and false negatives are greatly influenced by 

cutoff used and base rate of malingering

• All methods for detecting malingering have 
significant limitations

101

RECOMMENDATIONS
• Identify the basis of a malingering/or non-malingering opinion

• Was testing used? 
• Are there reasons to believe your client was disengaged?
• Is the test well-established? Are there critiques of it?
• What are the classification accuracies of test scores used?
• Were multiple sources considered?
• Were alternative explanations considered? 
• What incentives for malingering were considered?

• Retain experts who implement best practices
• Request they consider opposing expert’s report (consider addendum)

102
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